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BUILDING MANAGEMENT AND WORKS — BUILDING THE EDUCATION REVOLUTION —  
SUBCONTRACTOR NON-PAYMENT 

Matter of Public Interest 

THE SPEAKER (Mr G.A. Woodhams) outlined that he was in receipt within the prescribed time of a letter 
from the Leader of the Opposition seeking to debate a matter of public interest. 

[In compliance with standing orders, at least five members rose in their places.] 

MR M. McGOWAN (Rockingham — Leader of the Opposition) [2.56 pm]: I move — 
That this house condemns the Barnett government, and particularly the Minister for Finance, for its 
failures in relation to the non-payment of moneys to subcontractors working on government-funded or 
government-managed construction projects.  

This is a very important matter and I want to take some time to set out exactly what has gone wrong in this case. 
I also draw members’ attention to the fact that many things have gone wrong in public administration in Western 
Australia in recent days and weeks. In the last week alone, we have had the issues surrounding the Peel Health 
Campus and we have had the issues surrounding the Premier’s behaviour towards the Commissioner of Police 
and the Treasurer’s behaviour towards the Auditor General. The Auditor General’s report shows that blow-outs 
in government projects have been over 114 per cent on average and that on 20 selected government projects 
there has been $3.2 billion in blow-outs. Then we have the case of subcontractors not being dealt with properly 
and not being paid. We decided to raise that issue today in order to keep the faith with those subcontractors who 
came to Parliament last week and with whom we met and discussed all the issues involved with them. There is a 
great many of them around Western Australia and we met with 40 or 50 of them last week and heard their 
concerns.  

I sought to raise these issues in the house by way of a grievance to the Premier, who declined, so I am raising it 
today. I hope that the Premier stands and answers some of the questions that these subcontractors in Western 
Australia want answered. These subcontractors around the state are plumbers, builders, bricklayers, electricians 
and landscape gardeners. They are all the people who ensure that homes, houses, buildings, commercial 
properties and the like are constructed around Western Australia. They are hardworking decent Western 
Australians. All they want is to create small and medium–sized businesses, provide for their families and be 
successful. I have a lot of respect for those people. I think they should be treated appropriately and properly by 
the government of Western Australia, and that their concerns should be listened to and heeded. When we raised 
these issues in Parliament last week, all they got from the Premier was disrespect for their concerns, and he 
played down their concerns when questions on these issues were asked of him in this house. I thought those 
answers were shameful for their lack of sympathy, empathy and understanding for these people. The main point 
he made was that all the problems with the Building the Education Revolution program have been in the eastern 
states: “We have not had any problems here; Western Australia is fantastic.” 

Mr T.R. Buswell: Who said that? 

Mr M. McGOWAN: The Premier did. That is despite the fact that a large group of them were in the public 
gallery that morning to express their concerns. 

Mr C.J. Barnett: You always make things up. 

Mr M. McGOWAN: That is exactly what the Premier said. He indicated that somehow it was all rosy here 
compared with the eastern states. Admittedly, New South Wales has had huge problems with its program; that is 
absolutely true. Western Australia obviously has had problems, but they were under the surface and they came to 
light in this Parliament last week. 

I want to make a few points. First, this issue is bigger than just the Building the Education Revolution program. 
Obviously that is significant because a lot of people have lost a lot of money under the Building the Education 
Revolution program. But it is a lot bigger than that; it goes across the range of Building Management and Works 
contracts issued to people in the building industry. Let us not say that it is just one program, which I think the 
Treasurer tried to do. He tried to distinguish it into a single program last week. It is much broader than that, and I 
will bring some of them to his attention in a moment. It is contracts across government, mainly administered by 
Building Management and Works but with some funded from other programs such as royalties for regions. The 
BER program is part of it but it is not all of it. As we know, the state government received a payment of 
$18 million to administer the Building the Education Revolution program properly and effectively, which the 
government failed to do; it did not administer that program properly and effectively in Western Australia. 
Subcontractors all over the state have lost money as a consequence of that administration. 
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I met with those people last week. I had conversations with at least a dozen of them and I heard their individual 
cases. I want to raise with the government one thing that one gentleman said to me. He said to me, “We tendered 
for this work because we received an assurance from the government that it was all okay and the reason we 
tendered for it is that you know you are going to get paid when it is a government contract. What is more, we 
drove our margins down because it was a government contract and we had an expectation that we would be paid 
because of that.” He is a reasonable young businessman who had that expectation because this was a government 
contract. The government put in place measures whereby it provided an assurance to subcontractors that they 
would be paid—that is, the statutory declaration measures. Because of the pre-qualification process, these 
subcontractors had an expectation that the head contractors that they were doing work for on the government’s 
behalf would be solvent and would pay them. The pre-qualification process was meant to root out the bad eggs. 
It was meant to ensure that subcontractors would be paid. The pre-qualification process—in other words, the due 
diligence—for the head contractors should have ensured that those subcontractors received the payments they 
deserved. The government’s pre-qualification process—its due diligence—failed to achieve that outcome. I met 
with the subcontractors in the caucus room. Admittedly, someone else arrived in the caucus room as well. They 
said to me that they expect the losses from subcontractors across the state from Building Management and 
Works programs in recent times, not just the BER program, to be in the vicinity of $100 million. I met one 
gentleman who has lost $1.4 million on Building Management and Works contracts. He is a small businessman 
from a country town in close proximity to Perth. 
Mr T.R. Buswell: You made that up. 

Mr M. McGOWAN: That is what he told me. Is the Treasurer saying that I am not telling the truth? 

Mr T.R. Buswell: I am telling you that there is no evidence to support the size of that figure. 

Mr M. McGOWAN: The Treasurer should meet with him. 

Several members interjected. 

The ACTING SPEAKER (Mr I.M. Britza): Members! I do not want to hear from anybody else; I just want to 
hear from the Leader of the Opposition. 

Mr M. McGOWAN: We know that a range of the head contractors that have caused this grief, in conjunction 
with the government, to the subcontractors have gone into receivership—Sizer Builders (WA) Pty Ltd, Midland 
Constructions Pty Ltd, WA Commercial Constructions Pty Ltd, Dalcon Construction Pty Ltd, Niche 
Construction and Briklay Pty Ltd. Perhaps there are others, and maybe the Treasurer will inform us when he 
speaks which others are in that position. 

Now we get to the government. What did the government know? We know from a question on notice last week 
in the upper house that in December 2010, the government became aware that there was a significant issue. We 
know that because the minister in the upper house answered that question. According to this question, two years 
ago the government started receiving complaints about these builders. We know from correspondence we have 
received from one of the subcontractors that some of the builders met with the Minister for Regional 
Development in April 2011 about these matters—18 months ago. We know that those two things happened in 
that period. Then, on Wednesday last week, we learnt that the government has launched an inquiry. Despite the 
fact that this has been going on for all of that period and that the government has known that there was a 
significant issue, the first time it did anything about it of any significance or substance was on Wednesday last 
week. We also know, because the Premier said it in the house, that he became aware there was a problem seven 
weeks ago. 

Mr C.J. Barnett: Several weeks ago. 

Mr M. McGOWAN: He said six weeks last week, so by my calculation that is seven weeks. He learnt about it 
seven weeks ago, yet he did something about it after only six weeks of knowledge of it. We know—because all 
the journalists have talked about it—that he said on radio that he received calls and that it was a significant issue 
that came to his attention by way of a talkback call some time ago. We know that the Premier has been in the 
picture for a considerable period. What has the government done? It has done nothing to help these people. 
Despite the fact that the government became aware of this two years ago, and despite the fact that the Minister 
for Regional Development had people coming to his office 18 months ago, contracts were still being issued by 
the head contractors to the subcontractors during that period. These people are losing their houses even though 
the government knew there was a problem. 

I have a couple of pieces of correspondence. I want to outline a letter that one subcontractor received from Hon 
Simon O’Brien dated 18 June 2012—five or so months ago. In his correspondence he stated that he regretted the 
unfortunate situation that the subcontractor—I will not name him—found himself in and he suggested that the 
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subcontractor pursue two avenues of recourse: first, as a creditor, he should approach the administrator directly 
to discuss his rights regarding the recovery of his debt; and, secondly, he should seek independent legal advice 
on the enforceability of the retention of title clauses included in the terms and conditions of the invoices. The 
minister then stated that he regretted that he could not be of greater assistance to the subcontractor on that 
occasion. Despite the fact that the government knew two years ago and the Minister for Regional Development 
definitely knew 18 months ago, when the minister in the upper house received correspondence from people five 
months ago, he fobbed them off and sent them off to get legal advice from whomever as he could not be of any 
assistance to them. As of four or five months ago, we have correspondence to that effect, and there is a lot more 
to come. 

Another person is prepared to go public. I want to explain the case of a subcontractor based in Broome, 
Kimberley Insulation. A gentleman by the name of Ken Pumfrey has contacted us. Briklay contracted the 
subcontractor to build seven units on lot 30 Crossland Street for the Department of Housing for $1.7 million. 
Briklay was awarded the contract on 28 June 2011, a little under 18 months ago. Mr Pumfrey was contracted in 
late May 2012 to do the interior linings on all the houses to cyclonic standards and to fix the issues with the 
frames that had not been done to standard by an earlier contractor. He started the job on 20 June 2012 and 
finished the job on 30 July 2012. He submitted two invoices—one at the end of each month. He has not been 
paid for either. He has lost $92 000 and has paid out $78 000 in wages and materials. He did five weeks of work 
on this project, with a crew of men who drove down from Broome to undertake the work—I think this was in 
Carnarvon. Ken has paid his employees but can no longer afford to employ anyone. He regularly employs six to 
12 people. He owes his suppliers $100 000 for materials he has used on this and other government jobs, and is in 
danger now of losing his house. He is now afraid to do any more government work because of what has gone on. 

There we have one subcontractor based in Broome who was issued with and did this work for Briklay, one of the 
government’s head contractors, in May 2012, which was fully 18 months after the government became aware 
that the complaints were rolling in about contractors. We need to get to the bottom of this. When did the 
government first get its complaints—the government should answer this—about Briklay construction? When did 
it first get those complaints? If this company was issuing contracts subsequent to those complaints, this house 
needs to know about it and the public needs to know about it, because Mr Pumfrey, a decent person from 
Broome, is in danger of losing his business as a consequence of it. We know at this stage that on 18 June the 
government’s minister was sending letters to subcontractors, fobbing them off about some of their complaints to 
the minister. 

What we are saying to the government is this: the government needs to explain a few things. One is, in relation 
to each of the head contractors who went broke, when did the government start receiving complaints about them 
not paying their subcontractors—that is, in relation to the ones that I listed: Sizer Builders, Briklay, Midland 
Construction, WA Commercial Constructions, Dalcon Construction and Niche Construction? They are the ones 
we know about at this stage. When did the government start getting the complaints so that it should have known 
that something was wrong and some action should have been taken? That is what the government needs to 
answer. The second list of questions that the government needs to answer on behalf of all those subcontractors 
out there is: When will the government’s inquiry conclude? Exactly who will conduct it, because there is a bit of 
confusion about it? Will the government give an assurance that that inquiry will be swift and effective and 
provide an answer to those people before March next year, because there is a lot of concern amongst those 
subcontractors that this is a fobbing-off exercise until after the next state election? The government needs to give 
those answers to these decent men and women who run these businesses around Western Australia because they 
deserve no less. 

MR P.C. TINLEY (Willagee) [3.12 pm]: I am very happy to be able to stand and speak to this motion. It is not 
often that we have a matter of such importance to the public that we have to raise it in this place with this 
government. We are particularly concerned about the scale of the potential problem here. We are particularly 
concerned also about the ineptitude of the government’s response so far. Having known about this issue—or it 
could reasonably have known about this being an issue—for nearly two years, this government decided, only 
after pressure from the media and pressure from the opposition, doing its job of keeping this government 
accountable, that it ought to do something to at least be seen as showing some form of interest in it. That is just 
not good enough. 

The Leader of the Opposition has outlined the scale of the problem, but there is a deeper issue here. Minister 
O’Brien seems only to have learnt that five companies have gone broke, as he said on 4 October, those 
companies being KMC Group, Midland Constructions Pty Ltd, Oostveen Pty Ltd, Stillcon Pty Ltd and Briklay 
Pty Ltd. But there is more to it than that. The thing that makes this a matter of real interest that impacts on the 
public is what is behind those failed companies. Briklay has a number of unsecured creditors—341 unsecured 
creditors. Oostveen has 322 unsecured creditors, with a potential amount of more than $5 million owing to those 
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unsecured creditors, and Midland Constructions alone also has 19 unsecured creditors, or $1.8 million owing, as 
the leader said. 

It is simply untenable that this government could hide behind the black letter of the law in interpreting its 
responsibilities as being absolved by the fact that this is simply a civil matter. This government has some serious 
form in the way it treats its own defence. It is happy to run to an investigation to hide itself; it is happy to run to 
the courts and to say that this is a matter for the civil courts and not a matter for the government; it is happy to 
outsource and privatise with gay abandon and in a buccaneer fashion without any due regard to a proper business 
case in not only this case, but also the head contractor model for the housing maintenance—dare I go there. For 
this government to hide behind the skirts of a defence is just unconscionable behaviour when it ought to know 
better. But there is more to this. There is a deeply personal impact on the families who run the hundreds and 
hundreds of small businesses of this state, and the suppliers to those subcontractors, that must be borne out in 
this place. 

I want to quote from an email that I received from one of those subcontractors who was working within the 
program. He wrote to Paul Murray at 6PR, and Paul Murray forwarded this email to me. I have spoken with this 
chap today, and he does not want his name or his business name used, so I will respect his request for privacy. 
But I will record in Hansard the detailed impact that this mismanagement has had on people and businesses in 
Western Australia. It states — 

Hi Paul, 
Firstly thank you for the time and effort you and your radio station have put into this situation. 
I thought I would drop you a short message to tell you about our plight as I’m not sure how much 
longer we can hang on. 
I arrived in this beautiful country just over six years ago with my wife and two young sons. After 
having a reasonably successful business in the UK it was pretty much a forgone conclusion that I would 
open a business here in WA. 
That day came around four years ago and on the whole we done pretty well for the first three years 
finally employing around ten people during this time. 

Note the impact — 

This last year has been particularly difficult with our third client since May 2012 having ceased 
trading/administration/liquidation with total losses close to $232000.00, with losses to the BER projects 
of $132000.00 included in those total losses. My credit cards are maxed out, I’ve maxed out a 
$70000.00 overdraft. l have creditors costs of around $130000.00 and, thus far they have been very 
patient with me by allowing me to drip feed them small amounts of money to pay off our debts 
however, some of them are now becoming irritated by this situation and two of them have now taken 
legal action against me which will result in me losing everything including my home. 
I am disappointed with the way some of the BER projects were run, especially when steps were taken 
by us to advise BMW by telephone that we were not being paid by one of the builders, Oostveen Pty 
Ltd (Liquidated). 
With regards to Oostveen Pty Ltd, what has become apparent during the Liquidators investigations, is 
that this builder over billed his clients — 

That is, the government — 

during the period between September 2011 and May 2012 to build up his bank balance, he then 
withdrew 1million dollars in cash from his business account during this time which has not been traced. 
This same business has an insurance policy against operating insolvently worth up to 5 million dollars 
which the owner is refusing to pass over the documents and the insurance company refusing to discuss 
the matter, with the creditors left having to take legal action to try and retrieve the funds with the 
possibility of losing up to 50% of what’s paid out in legal costs. 
I apologise that this e mail is a bit all over the place but unfortunately today is not a good day with the 
thought of having to tell my wife and young sons their going to lose their home. 

Note. I don’t mind you using this e mail on your show but, please don’t use my real name. 

That is the detail from the trenches. That is the detail that is happening across this state, subcontractor by 
subcontractor by subcontractor—hundreds and hundreds of them on this government’s watch when it could have 
known. 
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These people are busy people. They do not have strong administration; they do not have a big back room to 
follow up with creditors et cetera. They have to do it all themselves late at night, balancing their own books, 
working out their own wages and looking after their own issues. These people are the backbone of this state—
300 000 small businesses in this state. This government needs to take this matter seriously. This government 
cannot hide behind the black letter of the law that says that it is absolved of the responsibility and that it has 
outsourced its responsibility. The government is happy to just turn around and say, “Well, there’s a stat dec. It’s 
signed; it’s good enough.” It is not good enough. It is not good enough that people such as this man and his 
family, having worked on their business for four years, will have to watch it all go down the drain and start 
again.  

Mr F.M. Logan: Shame! 

Mr P.C. TINLEY: It is outrageous that that should happen in this state. In a state as rich as this, the priorities of 
this government are completely wrong. The government’s priorities are outrageously wrong! This government 
has significant form in the mismanagement of contracts. I have only to turn members’ attention to the failed 
outsourcing of the head contractor model for Homeswest, which this Treasurer—the twice-failed Minister for 
Housing—promised would deliver $20 million of savings over its time. Members, we know that that is not the 
case; not only has it not saved $20 million over three years, but also it has gone $30 million over its maintenance 
budget. It has created all sorts of anxiety for the subcontractors who worked for Homeswest and the Department 
of Housing generally. This government has serious form on not being able to deliver the detailed management, 
oversight and leadership required for these sorts of contracts.  

I turn members’ attention to no less than the units out at Maddington; there are 30 units in the member for 
Gosnells’ electorate, or just adjoining his electorate, that sat idle despite the protestations from various 
ministers—four failed ministers, I might add—that they would be fixed. According to my notes, the government 
said in September 2011 that the units “would be finished in five or six months, or around February” this year. 
We are not into accuracy in government apparently! Mr Buswell said during the estimates hearings in May that 
the process of completion “will be measured in weeks”. Measured in weeks—the first tenant of that 
accommodation moved in there only about 10 days ago. It is an outrageous waste of taxpayers’ money and it is 
an outrageous abrogation of the government’s responsibility to lead and show correct management skills; it is 
bereft of and has no capacity for those management skills. The government has no sympathy and no empathy 
whatsoever for the plight of the small businesses, and this is the party of business! This is a supposed party of 
small business. This is the supposed party that wants to build up the economic muscle of this state, and how does 
it do it? By turning its back, like Hon Simon O’Brien who walked out and said, “I’ll have a conversation with the 
contractors that you rounded up”. There were 40 of them standing out there at the south entrance and what did he 
do? He wandered out and gave them a sermon. He wandered out and just gave them platitudes, “We’re looking 
into it. I’ve organised it. Don’t you worry about that.” The minute one of those contractors deigned to turn 
around and ask that minister one question, he said, “I’ve got to go.” The man is a coward! He is an outrageous 
spineless coward! 

Withdrawal of Remark 
Mr C.J. BARNETT: Mr Acting Speaker, it is clearly unparliamentary and I ask him to withdraw and apologise.  

Mr P.C. TINLEY: I withdraw and I do not apologise!  

Debate Resumed 
Mr P.C. TINLEY: I do not apologise for the management and leadership — 
The ACTING SPEAKER: Member, get back to your point.  
Mr P.C. TINLEY: That is the point, Mr Acting Speaker! 

The ACTING SPEAKER: No. 

Mr P.C. TINLEY: The point is this government — 

The ACTING SPEAKER: Member, the point was the refusing to apologise for calling the minister a coward. Is 
that what you are saying? 

Mr P.C. TINLEY: No, I withdrew.  

The ACTING SPEAKER: Good; I just wanted to make sure.  

Mr P.C. TINLEY: Just to be clear: I have withdrawn those statements. But I will not resile from the fact that it 
is not good enough for a minister of this government to go out and look these businesspeople in the eye and say, 
“It’s all good, mate; don’t you worry about it”. 
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Several members interjected. 

Withdrawal of Remark 
Mr W.J. JOHNSTON: The member for Southern River used unparliamentary language about a distinguished 
former SAS officer, the member for Willagee. The member for Southern River—Wanneroo — 

Mr A. Krsticevic: Make up your mind! 

Mr W.J. JOHNSTON: It is hard to know. They speak so rarely; it is hard to tell their voices. 

The ACTING SPEAKER (Mr I.M. Britza): Just speak to the point.  

Mr W.J. JOHNSTON: This backbench MP called the decorated war hero a coward. That is clearly both wrong 
and unparliamentary, and the member should be required to withdraw the statement.  

The ACTING SPEAKER: Did you say that, member? 

Mr P.T. MILES: I am very happy to withdraw. 

Debate Resumed 

Mr P.C. TINLEY: Thank you, Mr Acting Speaker. Where was I? The government cannot attempt to disown 
itself from this problem; it is a matter of extreme public importance. There are people from family companies 
tonight who are looking over their books at the kitchen table trying to work out how they are going to make 
wages. There will be people who will not sleep tonight because they are worried about their family home that 
houses their family. The government should not make light of that and not have a minister who fronts up to 
them, gives them platitudes and then just walks away.  

Leadership has many forms; courage to accept that there is a problem is one of those. The government was told 
of this two years ago and at any intervening point between when phone calls were made and emails were written 
from one subcontractor to the next to the people in Building Management and Works that said, “These contracts 
are not being managed in accordance with the process that you laid down”. The government knew it and did 
nothing about it. The government knew what was responsible, what it could have reasonably known; if it did not 
know, it had enough red flags to go and hunt rather than just run behind the skirts of its own defence by saying, 
“It is the law and we will uphold the law. We’ll have no spirit whatsoever of leadership”. It is an outrage; the 
government needs to fix it. 

MR T.R. BUSWELL (Vasse — Treasurer) [3.25 pm]: I will make some comments on behalf of the 
government in response to the contributions to the debate from the Leader of the Opposition and the member for 
Willagee, albeit at a different audio level. I will start by canvassing a couple of issues that were raised by each of 
these speakers that are sort of peripheral to the issue of the non-payment of contracts for the Building the 
Education Revolution. I was not going to raise these matters, but since they were raised by the opposition in 
debate, I feel compelled to not let them go through without at least some defence on behalf of the government. 

The first matter was raised by the Leader of the Opposition and related to the major capital works audit 
conducted by the Auditor General. The Leader of the Opposition claimed that this audit clearly showed that the 
government had lost control of the capital works projects. For the information of the house, although I am sure 
that everyone has read the report and understands fully what it says, the Auditor General made the point that 
there is about $3.2 billion of overspending on government projects. When he says “overspending”, he basically 
says that is from the time of initial announcement and initial budget to what it will actually be delivered for, and 
that is $3.2 billion. The Leader of the Opposition may like to look at the list of those projects on page 27 of the 
Auditor General’s report, because he will see that two of the projects contribute $1.688 billion to the Auditor 
General’s alleged overspend. What does the Leader of the Opposition reckon they were?  

Several members interjected. 

Mr T.R. BUSWELL: I may well have to inform the house that they were the Perth Arena and Fiona Stanley 
Hospital. Both projects were announced by the Labor government and were complete failures in how we 
manage, build and deliver projects in Western Australia. Before I conclude on that digression, which I raised 
because the Leader of the Opposition bandied it around, that leaves about $1.68 — 

Mr P. Papalia: Are you going to address the issue? 

Mr T.R. BUSWELL: I will address the issue, but I will address two issues that were raised by opposition 
speakers in the opposition’s time in the Parliament. If members opposite want to get up and raise these issues, 
they can expect a response, especially when one of the issues is a complete embarrassment to their capacity to 
govern, my friend! 
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Several members interjected. 

The ACTING SPEAKER: Members! Members, when the Leader of the Opposition and the member for 
Willagee spoke, they were heard in relative silence. If you are going to interrupt, I will have to take action.  

Mr T.R. BUSWELL: Those two projects were $1.68 billion. The balance was attributed to a number of 
projects. I will just touch on a couple of them because I think it is important to put on the record of the 
Parliament. One was the children’s hospital. The Auditor General said that the original budget for the children’s 
hospital, announced by the Labor government, was $206 million. The current budget for that hospital is 
$1.168 billion; therefore, there has been a cost blow-out of $961 million. 

Mr F.M. Logan interjected. 

Mr T.R. BUSWELL: The member for Cockburn is right; we are running the show and thank heavens for the 
children of Perth that we are because the Labor Party policy commitment for a new children’s hospital was a 
$206 million upgrade of the Royal Perth Hospital north block. That is what it was. We are building a brand-new 
hospital. I would contend that is not a cost blow-out; that is a completely new project. That is what I would 
contend.  
The second one—I have only three—is the Albany health campus. The component comparison here was a Labor 
Party government commitment to spend $20 million to slap a bit of paint on the old Albany Hospital. We are 
building a brand-new hospital in Albany at a cost of $170.8 million. The Auditor General claims that is a cost 
blow-out of $150 million. I wonder whether the member for Albany would complain about that. I do not think 
so. 

Mrs M.H. Roberts interjected. 

Mr T.R. BUSWELL: The last one, member for Midland, before we move on to the substantive matter before 
the house, is the Midland Health Campus. 
Mr P. Papalia interjected. 

Mr T.R. BUSWELL: I did not raise these issues; you did, member for Warnbro. 

Ms R. Saffioti: Is the Auditor General wrong? 

Mr T.R. BUSWELL: I think he is wrong. I think the Auditor General is wrong in fact. In relation to the 
Midland Health Campus, $180 million — 

Several members interjected. 

The ACTING SPEAKER: Members! Member for West Swan! 

Mr T.R. BUSWELL: There was a $180 million project to upgrade Swan District Hospital on its existing site. 
We are delivering a brand-new health campus for $360 million, and the Auditor General calls that a cost blow-
out! Any reference to the Auditor General’s report as part of an attack on the government is as flawed in fact as 
are elements of that report. 

Secondly, in relation to the head contractor model, the member for Willagee is absolutely right: there were some 
significant issues in the implementation of the head contractor model. But I will tell members something that I 
think is very unlikely to happen under the new head contractor model. It is that the Department of Housing—as 
it did under the old model, under the model the member for Willagee wants to go back to, under the model he 
supports and under the model he promotes—paid an electrician in Roebourne to install a residual current device 
in a house. He put in an invoice. He got paid. He went back and inspected the house three times and ticked the 
box that said the RCD was there. A young child by the name of Cassius Norman was, unfortunately, 
electrocuted, and no RCD had been installed. That is the sort of system that the opposition defends that we will 
not defend. Moving on to the more substantive model — 

Mrs M.H. Roberts interjected. 

Mr T.R. BUSWELL: I still have 25 minutes to go, member for Midland. The more substantive model deals 
with the issues around the head contractor model. We discussed this matter in the house last week in a grievance. 
I have to say to the Leader of the Opposition that, in listening to his speech, I felt a little like the weatherman in 
Groundhog Day, whoever the actor was. Phil Connors, I think, was the name of the character. 

Mr M.J. Cowper interjected. 

Mr T.R. BUSWELL: Bill Murray, not Paul Murray, was the actor. I felt a bit like Punxsutawney Phil, because 
it is the same argument going around and around and around; and I will respond in about the same way. 
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Several members interjected. 

Point of Order 
Mr P.T. MILES: It is very hard to hear the minister over the rabble coming from this side of the house. 

Mrs M.H. Roberts: You’re talking about yourself! 

The ACTING SPEAKER (Mr I.M. Britza): Thank you, member. Before the Treasurer gets up, members over 
here are raising their voices. Do not be surprised if we start calling on action now. 

Debate Resumed 
Mr T.R. BUSWELL: The comments I am about to make over the next 15 or 20 minutes will reflect on my 
experiences running a small business. As I said in the house last Thursday, I have run a small business. I have 
employed people and I have been in a circumstance in which I have paid people’s wages, have paid for material 
and/or consumables to deliver a service and have not been paid for those items. It is a very, very difficult part of 
running a business, be it small, medium or large, but in particular small. I had to increase the mortgage on my 
own home to pay the wages. I therefore have a fundamental understanding of the sorts of challenges and the 
sorts of frustrations that these contractors are feeling. In making the comments following, I do so with full 
respect for the circumstances they find themselves in—both the business circumstance and also, importantly, the 
personal circumstance. 
Mrs M.H. Roberts: What are you going to do about it? 

The ACTING SPEAKER: Member for Midland, thank you! 

Mr T.R. BUSWELL: Member for Midland, the first thing I did was to acquaint myself with the legal 
framework in which they operate. I also asked myself the question: has this happened before in Western 
Australia? That is because it is always important to learn from our mistakes. I think the member for Willagee is 
right in one aspect when he said that we have to be willing to accept criticism when we make a mistake and to 
make change on the back of that. I thought that surely there had been other circumstances in the past in which 
Western Australian building companies had gone broke and been unable to pay their subcontractors. That 
happens because of the nature of the building and construction sector. It happens in all industries. There are even 
examples of when it happened when government contracts were in play. There is one example that springs to 
mind, as it was a south west builder building the Albany Justice Complex for the government at the time. That 
builder was Devaugh, member for Albany, and the circumstances were not terribly different. 

Mr P.B. Watson: The government paid all the contractors in Albany because they took a bond off them, 
minister, beforehand. 

Mr T.R. BUSWELL: Let me just work through some of the public commentary around what happened with 
Devaugh. I will just reflect on a question the member for Albany asked on 21 June 2005 in relation to this 
matter. He asked — 

Could the Minister please advise why the Department of Housing … doesn’t check to see if contractors 
have been paid before releasing progressive payments to the builder as happened on the Albany Justice 
… Complex? 

It sounds similar to some of the issues that are being raised today. The minister, or it may have been the member 
representing the minister who is now the member for Cockburn, said in response — 

The Department of Housing … does not make payments to head contractors without first receiving 
from the head contractor a statutory declaration that all subcontractors have been paid … 

Therefore, the same statutory declaration mechanism was in place in 2005. The minister then went on — 

… in respect of the work under the contract. In relation to the Albany Justice and Police Complexes 
contract, the Department did not make any payments to Devaugh … under the terms of the contract 
without receiving from Devaugh … the signed statutory declaration … 

That is very similar to the circumstances we find ourselves in today, whereby there has been a declaration that all 
subcontractors had been paid all money due and payable to them in respect of the work done under the contract. 
He goes on — 

An independent review of tender and contract administration practices will be completed shortly. 

That is exactly what we are doing, a review. 
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Mr P. Papalia: The problem is BMW had it drawn to their attention that payment was not being received, and 
continued to pay them. 

Mr T.R. BUSWELL: Member for Warnbro, there is no indication that that also was not the case at this point in 
time. There are four other builders — 

Mr P. Papalia interjected. 

The ACTING SPEAKER: I call you, member for Warnbro, for the first time. The minister may answer your 
question, but he still has to get on with what he needs to do. I do not want more interruptions.  
Mr T.R. BUSWELL: The point I am making is that when this emerged as an issue back in 2005, the 
government of the day presented an argument that referred to the use of statutory declarations and to a number of 
the matters that have been raised today and, further to that, the government of the day also engaged in a review. I 
am anticipating that that review did either nothing or made some changes to the system that have, in the 
circumstances we are now dealing with, shown that there are some problems inherent in the system. 

Mr P.B. Watson: In this situation with the Albany Justice Complex, there was a bond taken off them. A 
$2 million bond or a $1 million bond was taken and that was used at the end to pay the contractors. In this 
situation there is nothing that the government has taken from these contractors, so this bunch is having to pay. 
Mrs M.H. Roberts: You are not making a valid comparison. 

Mr T.R. BUSWELL: I am making a valid comparison. There were about five other affected builders during that 
same period. I do not know why a large number of builders went into financial difficulties in that period, but I 
know that the then government of the day presented as a defence the fact that statutory declarations had been 
signed. I should think it is a valid defence. But the recent circumstances have shown that there are problems with 
that statutory declaration process. It is the reason that Mr Eaton, the Small Business Commissioner, has been 
asked to conduct a thorough investigation of matters surrounding the non-payment of contractors and the 
behaviour of builders under the Building the Education Revolution contracts in particular. I do not have an 
answer to the Leader of the Opposition on the time line. I have met Mr Eaton a couple of times. I anticipate, 
based on my knowledge of him, that it will be a very thorough investigation. 
There is also another point to note. As members would be aware, there is a construction contracts legal 
framework, which provides a framework within which contractors and subcontractors in the construction sector 
operate. I want to read the final paragraph of the Construction Contracts Bill second reading speech, which was 
read into this house on 3 March 2004 by the then minister, now departed, Alannah MacTiernan. It states — 
Mrs M.H. Roberts: Now retired, not departed.  

Mr T.R. BUSWELL: Departed from the house. She is not far away. I think she haunts members opposite more 
than us. It states — 

This Bill cannot remedy every security of payment issue. Insolvency can be addressed only by 
commonwealth legislation. Participants in the industry still have to look after their own commercial 
interests. This Bill will provide the industry with simple and effective tools to clarify rights to be paid 
and to enforce those rights. I commend the Bill to the House.  

The second reading speech acknowledges the challenges around who is responsible for the commercial interests 
of subcontractors in the subcontractor–contractor relationship. I think the argument put by the then minister in 
that paragraph should be an important part of our consideration of the issues surrounding this debate. Of course 
there are issues. I reiterate that if there are issues, I anticipate and hope that Mr Eaton will uncover those issues, 
because if we can do things better—we have already made some changes, and I will get to those in a second—it 
is incumbent on us to do things better. I suspect after the issues with De Voer and some of the other builders who 
went broke doing government work, in part under the former government, changes were made then. That is an 
entirely logical outcome. I think it is obvious and we are making changes to the systems that sit in place now.  
I will move on and make a couple of other comments, particularly in relation to the issue before the house. I first 
want to canvass the scale of the issue. The opposition has spent a lot of time talking up the size of this problem. I 
am not disputing that at the level of the individual business, this could be a terribly confronting problem. I am 
sure it is, but we need to get our heads around the quantum of the issue we are dealing with. As I recall last 
Thursday, the Leader of the Opposition—I do not have the Hansard in front of me—indicated that this would be 
as big as or like the finance brokers scandal. I am assuming the Leader of the Opposition was talking about the 
scale of it. I will provide some advice to the house that I provided last week; that is, since 2009, seven of the 117 
building and management works prequalified builders have gone into administration. The advice I have is that 
five of those were engaged in work in and around the Building the Education Revolution contract. Again, the 
advice I have is that the seven prequalified builders who were put into administration are estimated to owe about 
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$45 million to their creditors. Of that $45 million it is estimated that about 25 per cent or $11 million relates to, 
effectively, works contracts, which possibly affect around 150 subcontractors. The advice we have, and that may 
change following Mr Eaton’s inquiry, is that we are looking at about 150 contractors and about a quantum of 
$11 million as it relates to the BER program.  
Mr P.C. Tinley: There is more than BER; you know that. 

Mr T.R. BUSWELL: I know; I understand —  

Mr M. McGowan: That is the first thing I said. I said that in the debate.  

Mr T.R. BUSWELL: I know but the Leader of the Opposition did not say that last week when he was in here 
and he did not say that when he was speaking to Paul Murray on Thursday. I want to put some parameters 
around the scale of the issue because when the Leader of the Opposition was in here last week he said there 
was —  
Mr M. McGowan: I indicated that was the advice I had from the subcontractors. Should I not repeat what good 
small business people tell me?  

Mr T.R. BUSWELL: — about $100 million of moneys in dispute and that that would impact on between 1 500 
and 2 000 contractors. The Leader of the Opposition said that in the house last Thursday. By the time he turned 
up on the Paul Murray program at 8.52 am the next day, the 1 500 to 2 000 had become 2 500 contractors.  
Mr M.P. Whitely: How does this help anyone?  

Mr T.R. BUSWELL: The point I am trying to make, member for Bassendean, is that we have to put some scale 
around —  

Mr M. McGowan: You’re just diminishing the whole issue.  

Mr T.R. BUSWELL: I am not diminishing the whole issue at all by referring to the Leader of the Opposition 
going out and artificially inflating the size. He is trying to create a political issue to attach himself to like a 
limpet because he has nothing else to talk about.  

Mr W.J. Johnston interjected. 

The ACTING SPEAKER: Member for Cannington, I have said no interrupting at this point. We were doing 
pretty well. I call you for the first time.  

Mr T.R. BUSWELL: The Leader of the Opposition said I am denigrating the debate by trying to put some 
truthful parameters around what we are dealing with, but he goes out in public —  
Mr M. McGowan: The word was diminishing  

Mr T.R. BUSWELL: On what basis did the number of subcontractors in his view grow from 1 500 to 2 000 to 
2 500 by 8.52 the next morning?  

Mr P.C. Tinley: They are suppliers to those — 

Mr T.R. BUSWELL: On what basis did that change?  

Mr M. McGowan: Further advice.  

Mr P.C. Tinley: The minister knows.  

Mr T.R. BUSWELL: I think the Leader of the Opposition has been trying to use these people who have got into 
a very unfortunate situation to blow up and beat up an issue because he has nothing else to talk about. That is 
what I think.  

Mr M. McGowan interjected. 

Mr T.R. BUSWELL: I forgot; the Leader of the Opposition has something to talk about—the Prime Minister. 
The only thing he has to talk about is the Australian Prime Minister whom he refuses to invite to Western 
Australia. The only other thing he has been talking about is personal attacks on people, yet he comes in here and 
launches personal attacks on people or tries to work behind the scenes to launch personal attacks on people. Then 
he takes an issue like this which, according to him, grows and grows in some sort of political Pinocchio style.  

Mr D.A. Templeman: He is representing small business. That is what you should be doing.  

Mr T.R. BUSWELL: Member for Mandurah, I represent small business every single day. I, as much as anyone 
in this house, understand small business because I had one.  

Mr D.A. Templeman: You are not even concerned about them at all; you go off on tangents. 
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Ms L.L. Baker: Did you lose $1 million?  

The ACTING SPEAKER: Member for Maylands, I am on my feet. I call you. I want this debate to stay where 
it is so we can hear everything, whether members like it or not.  

Mr T.R. BUSWELL: Thank you, Mr Speaker. I want to touch on a couple of other things. The Leader of the 
Opposition basically said the Western Australian BER program is flawed; it is no good. He tried to create the 
impression that the government charged the commonwealth $18 million, which we have slipped into the back 
pocket to deliver the BER project. There was an $18 million administrative fee in relation to the BER project. 
The BER project was a $1.26 billion project. I have not done the sums, but an $18 million project management 
and project delivery fee is a very, very small percentage of the total cost of that project. We should not forget 
that it is the money that was spent on the design work and on sending out into the field the consultants and 
contractors who work on behalf of the government to understand what schools needed. It is the money spent 
working with school communities to make sure they got delivered what they saw was in the very best interests of 
their schools. It was not money the government gouged out of the program or skimmed off the top and has now 
stuck in some secret bank account to fund who knows what. It was money that was spent legitimately on 
delivering this program. The commonwealth set up a task force called the Orgill task force, which looked at this 
program right around Australia because in some jurisdictions there were major problems with the delivery of the 
BER program. The task force said — 

WA is perhaps the most interesting and impressive, implementing a well designed program with sharp 
attention to detail, separation of responsibilities and direct oversight of tendering and post tendering 
negotiation of price. WA quality is the highest of the large states and cost the lowest. WA exercised 
informed and effective centralised control but involved school communities appropriately. 

When independent oversight of our state’s BER program was undertaken by the commonwealth, ours got the big 
tick of approval. It is clear that some issues have emerged around payment to subcontractors in some of those 
cases. Members opposite sit there and say we are not doing anything. They sit there and say we continue to give 
work to builders who are in administration. I can tell them that two years ago —  

Mr M. McGowan: I didn’t say that. You’re verballing me; I said we were informed.  

Mr T.R. BUSWELL: When Sizer Builders entered into administration on 17 December 2010 for work at, I 
think, Mt Lawley and Coolbinia, that issue was addressed and investigated by BMW. Building Management and 
Works investigated statutory declarations immediately on appointment of the administrator. It passed that 
information on to the administrator. BMW was of the understanding that that information would be passed on to 
police. It asked for and received advice from the State Solicitors Office as to how to handle the contract moving 
forward. It was decided to re-tender the work. At the time the minister, who the opposition claims did nothing, 
instructed BMW to ensure every opportunity would be available to subcontractors who had previously been 
employed under Sizer to receive or to be re-engaged as part of the completion of the project.  

Finally, I have advice that Midland Constructions—MidCon—went into administration on 4 April 2011. On 
11 May the same year, a majority of creditors voted to accept the deed of company arrangement. That meant that 
MidCon could continue to trade. It was not until eight to 10 months later that MidCon again got into financial 
trouble. The opposition has made assertions that the government came in and overrode the lawful, acceptable 
commercial process as it related to MidCon.  

I will close for a couple of minutes dealing with some of the changes that the government has made of late to try 
to address some of these issues. Firstly, there will be a change to the statutory declaration process whereby 
builders will have to inform BMW if they are currently in dispute with their subcontractors and if they are 
currently in a position of not making payments. Secondly, BMW will require builders to inform them of all 
subcontractors who work on the job. BMW will have the capacity to withhold payments to builders if they are 
aware of disputes with subcontractors. I imagine that that would be delivered contractually. That will enable us 
to provide some additional protections to subcontractors should they be caught in this circumstance. Clearly, 
when this issue arose back in 2004–05, under the Labor government, some changes would have been made. 
Clearly, they did not go this far because at the time it was determined that that was not required.  

Mr M. McGowan: When did you make these changes?  

Mr T.R. BUSWELL: As I understand it, these were announced by the minister over the past couple of weeks. 
They are changes we are making based on information that is now emerging in relation to the non-payment of 
subcontractors. I think they are positive changes. We have also asked Mr Eaton, the Small Business 
Commissioner—a position created under this government, in our efforts to support small business, contrary to 
the view of the member for Willagee who claimed that we do nothing for small business—to look into these 
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issues. Member for Willagee, find a small businessman who has to deal with the Small Business Commissioner 
on any one of a range of fronts, whether that be problems with leases or people not paying, and the member will 
find that the Small Business Commissioner has, and will establish, a very, very good track record. That was 
introduced by this government. The member for Willagee seems to have forgotten that the vast majority of small 
businesses in this state, with payrolls of up to $3.2 million, who would otherwise have had to pay payroll tax, for 
two of the four years of this government will receive a rebate at the end of the financial year —  

Mr P.C. Tinley: Only two years!  

Mr T.R. BUSWELL: It is a lot better than when the Labor Party was in government, my friend. The Labor 
Party never offered one cent in tax breaks to the small businesses of Western Australia. It never offered one cent 
in tax breaks to the small businesses of Western Australia, that I can recall. Let me say that—“that I can recall”! 
I ran a small business. I did not do the accounts but I ran the business. They are the matters. I think there are 
some issues. We have asked Mr Eaton to look into those issues.  

The only fair and proper assurance that we can offer to those subcontractors is that Mr Eaton will provide us 
with recommendations and we will act on those recommendations. How those recommendations will affect the 
current circumstances of those subcontractors will have to wait until Mr Eaton finishes his inquiry. This will not 
be good news for those subcontractors, but I can tell members one thing: until Mr Eaton finishes that inquiry, we 
are not in a position to provide those subcontractors, notwithstanding the difficult circumstances they find 
themselves in, with a financial remedy. Members opposite know as well as I do that if they were sitting on this 
side of the house, they would present the same argument; that is, until the results of that inquiry have been 
brought —  

Mr W.J. Johnston: Who is doing the inquiry? 

Mr T.R. BUSWELL: I am not sure. Mr Eaton has responsibility for it.  

Mr M. McGowan: You’re only the minister! 

Mr T.R. BUSWELL: The minister has asked Mr Eaton to do the inquiry. That is pretty much how it works. 

Mr M. McGowan: Who is doing the inquiry? 

Mr T.R. BUSWELL: Either Mr Eaton or someone who Mr Eaton chooses to help him will do the inquiry. I 
suspect that the complexity of the relationship, and perhaps some of the actions of the builders, may mean that 
Mr Eaton has to call in the cavalry to help him. I suspect that may well be the case, but I am not going to speak 
on behalf of Mr Eaton. What I will say is that he will conduct the inquiry. The other thing I will say to those 
contractors is if the opposition is promising them that they will be in a position to write a cheque to provide 
immediate and instant relief, that is not reflective of the truth of the position they would find themselves in if 
they were in government. Members opposite and I know they would not be able to do that. We will work 
through a proper process. We will establish the facts. We will deal with the recommendations that Mr Eaton 
brings forward. If there are learnings for us in government to take away from this particular set of circumstances, 
we will take them and act on them.  

MR M. McGOWAN (Rockingham — Leader of the Opposition) [3.56 pm] — in reply: I obviously rise to 
close the debate. We have learnt from the Treasurer today that the government has acted way too late. It has 
called an inquiry and undertaken changes to the process in the past couple of weeks. We know that the 
government has been informed of this issue for two years. Nothing of significance or substance happened during 
that time. I have Hansard here of May this year in which the member for Warnbro, during estimates hearings, 
raised the matter that a builder had gone broke and subcontractors were not being paid for work at 
Aveley Primary School. It was advised then that everything was under control and working well. That is what 
this government’s ministers were saying back in May this year. We know that this has been going on for a long 
time. Subcontractors know this has been going on for a long time. What we now learn is that action has finally 
been taken, in the last fortnight. This is a complete and utter failure of ministerial accountability and ministerial 
action. That is the problem. Minister O’Brien should have taken some action. When he was informed that these 
people were going broke, why was no action taken? As we know, Building Management and Works was 
informed that subcontractors were not being paid as early as May of this year. These subcontractors were still 
doing the work even though they were not being paid, even though the department was being informed, and even 
though we would have to assume, if there was an iota of competence in Minister O’Brien, he was informed as 
well, and yet no action was taken. All of these subcontractors over this period have spent money, employed 
people and engaged suppliers while the government knew there was a problem, yet no action was taken by it 
until the last fortnight!  
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The real question here is: why did the government do nothing? The commissioner should produce a real answer 
to the question: what advice was the government informed of along the way as to what had been going on? That 
is what we have to get to the bottom of. We know that there is incompetence, but we will know exactly how 
incompetent Minister O’Brien was in relation to this matter. These people deserve some support. They deserve 
to get the facts out of these issues so these poor people can hopefully receive some assistance.  

Question put and a division taken with the following result — 

Ayes (25) 

Ms L.L. Baker Mr F.M. Logan Mr E.S. Ripper Mr P.B. Watson 
Dr A.D. Buti Mr M. McGowan Mrs M.H. Roberts Mr M.P. Whitely 
Ms A.S. Carles Mr M.P. Murray Ms R. Saffioti Mr B.S. Wyatt 
Mr R.H. Cook Mr A.P. O’Gorman Mr T.G. Stephens Mr D.A. Templeman (Teller) 
Ms J.M. Freeman Mr P. Papalia Mr C.J. Tallentire  
Mr W.J. Johnston Mr J.R. Quigley Mr P.C. Tinley  
Mr J.C. Kobelke Ms M.M. Quirk Mr A.J. Waddell  

Noes (28) 

Mr P. Abetz Mr G.M. Castrilli Mrs L.M. Harvey Ms A.R. Mitchell 
Mr F.A. Alban Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan 
Mr C.J. Barnett Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter 
Mr I.C. Blayney Mr M.J. Cowper Mr R.F. Johnson Mr D.T. Redman 
Mr J.J.M. Bowler Mr J.H.D. Day Mr A. Krsticevic Mr M.W. Sutherland 
Mr I.M. Britza Mr J.M. Francis Mr W.R. Marmion Mr T.K. Waldron 
Mr T.R. Buswell Dr K.D. Hames Mr P.T. Miles Mr A.J. Simpson (Teller) 

            

Pairs 

 Mrs C.A. Martin Mr B.J. Grylls 
 Mr J.N. Hyde Mr J.E. McGrath 

Question thus negatived. 
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